West Virginia Public Employees Insurance Agency
Guidance on the enrollment of non-U.S. citizens in coverage

Revised December 13, 2024

This document is designed and intended to provide guidance and reference to employers that
particpate in PEIA under West Virginia Code §5-16-2 and their agency Benefit Coordinators, as
well as their current and prospective employees, as it relates to the enrollment of non-U.S. citizens
into PEIA coverage. It is intended to be used as a reference and not intended as legal advice nor
is it intended to replace the advice of your Agency legal Counsel. This document was developed
using applicable State and Fedral law including, but not limited to: the United States Department
of State; the United States Department of Homeland Security Citizenship and Immigration
Services, and; the United States Internal Revenue Service citations with their corresponding web
links provided. The links in theis document were validated and working as of July 22, 2024.

It is important to note that not every possible situation nor scenario can be addressed in this
guidance and for issues not addressed in this guidance you are encouraged to contact your assigned
PEIA Eligibility Specialist.

OVERVIEW AND GUIDANCE

1) PEIA is subject to audit by the U.S. Citizenship and Immigration Service (U.S. C.1.S.) for
compliance with applicable federal law and we cannot issue insurance(s) to persons who
are not in the United States legally. As the State of West Virginia is the "Employer
Sponsor" of the PEIA Health Plan, it is our responsibility, in addition to that of the
particpating employer sub-group, to verify and/or validate immigration status. Further,
federal law reuires all employer groups particpating in PEIA to validate the immigration
status of their employees - please see: https://www.uscis.gov/working-in-the-united-
states/information-for-employers-and-employees  which states: “Employers must verify
that an individual whom they plan to employ or continue to employ in the United States is
authorized to accept employment in the United States. For more information about the
employment authorization verification process, see our 1-9 Central page.”

2) Per West Virginia Code §5-16-12a. Inspections; violations and penalties. “(a) Employers
and employees participating in any of the Public Employees Insurance Agency plans shall
provide, to the director, upon request, all documentation reasonably required for the
director to discharge the responsibilities under this article. This documentation includes,
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4)

5)

6)

7)

8)

but is not limited to, employment or eligibility records sufficient to verify actual full-time
employment and eligibility of employees who participate in the Public Employees
Insurance Agency plans.”

To verify eligibility for PEIA insurance, it is important for employers and their respective
Benefit Coordinators to send all of the applicable and/or supporting documents for both
the policyholder and their dependents at the time of submitting the Health Benefits
enrollment form(s). Such forms may include, but are not necessarily limited to, one or
more of the following (each situation may differ depending on the specific circumstance,

ie.):
a. Visas —Class(es) F, H, J, R, T, TN, TND, etc.
b. I-9 forms
c. I-130 forms
d. I-765 forms
e. I-797A or B forms with the authorized change noted
f. STEM extension documents — See: https://www.uscis.gov/working-in-the-united-

states/students-and-exchange-visitors/optional-practical-training-extension-for-
stem-students-stem-opt
g. Visa extension documents — See: https://www.uscis.gov/visit-the-united-
states/extend-your-
stay#:~:text=You%20may%20apply%20t0%20extend%20your%20stay%20if%3
A.remain%?20valid%20for%20the%20duration%200f%20your%?20stay
h. Other applicable documents
The failure of an employee and/or a employer to provide the required immigration
documentation necessary to establish eligibility during the PEIA defined qualifying event
timeframe of the month of the event plus the following two (2) months (not ‘90’ days) shall
not be grounds for an appeal of a denial of eligibility.
If enrolled in PEIA coverages, the term date(s) for the policyholder and their dependents
shall be set for the expiration date(s) on their respective immigration document(s).
PEIA will apply the salary tier(s) listed on the U.S. C.I.S. documents and that information
will override any salary tier information submitted by the employer agency.
As clearly stated in West Virginia Code §5-16-1 et. seq. and the PEIA Summary Plan
Description (SPD), PEIA retains the final determination in employee and dependent
eligibility. For more information please see: the PEIA Summary Plan Description (SPD)
[current Plan year]. For additional information on the issue of the provision and/or
eligibility for health insurance for non-U.S. citizens and/or immigrants, please see:
https://www.healthcare.gov/immigrants/coverage/ and https://www.healthcare.gov/quick-
guide/eligibility/
Further, as PEIA is an “Employer Sponsored Health Plan” whereby the “Employer” is the
State of West Virginia, any “Employee” covered under the PEIA Plan(s) must be legally
permitted to work in the United States in addition to meeting PEIA’s other requirements,
i.e. working at least twenty (20) hours per week. For information on U.S. Customs and
Immigration (U.S. C.L.S.) Enforcement employment eligibility, please see:
https://www.uscis.gov/working-in-the-united-states
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9) When enrolling a non-citizen, PEIA participating employers are required to provide to
PEIA a copy of the U.S. Customs and Immigration Service (C.1.S.) or U.S. Department of
State documentation for all who will be on the plan - the policyholder and/or any and/or
all dependents. PEIA cannot enroll persons whose Visa(s) is/are expired; persons who
have "applied" for extension(s) and/or waiver(s) that have not been granted or have
been denied; nor any other persons whose immigration status is in question. An
application is just that, an “application” and the application forms clearly state:
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SAMPLE 1-539 Form — Follow these instructions carefully:

. Go to hitp://www.uscis.gov/files/form/i-539.pdf

2. Fill out the form using OISS instructians below, not the instructians found on the USCIS website.
3. Print and bring the completed form to your meeting with an OISS adviser,
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10) We can enroll persons who have been granted an extension in writing to stay in the United
States while their application for an extension or their application for a waiver is being
reviewed. PEIA requires copies of that granting of the extension. These persons should
have a Visa or other U.S. C.I.S. letter or document stating that is in effect. See the example
of a U.S. Visa included below.
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There are many different types of Visas. For additional information on the types of Visas
issued by the U.S. State Department and the U.S. C.I.S., please see:
https://travel.state.gov/content/travel/en/us-visas/visa-information-resources/all-visa-
categories.html

11) A Passport is not a Visa — it is merely a travel document and does not meet the
requirements for PEIA Eligibility documentation. Therefore, a Passport, in and of itself,
does not establish residency status within the United States nor does it establish Eligibility
for PEIA coverage(s). Further, immigration documents do not waive the member’s
requirement(s) to produce other valid documentation of the Eligibility status of dependents,
including, but not limited to: birth certificates for dependent children; marriage certificates
for spouses, etc. Per the PEIA Summary Plan Description, it is the responsibility of the
member to provide a certified English translation (validated by a signature and seal of the
person or entity that performed the translation) of any foreign documents used in support
of an Eligibility application.

12) Due to IRS requirements under provisions of the Affordable Care Act (think IRS 1095
forms), PEIA requires that those enrolled in health coverage(s) - both policyholders and
dependents — to have valid SSNs or VSSNs. We cannot accept generic and/or "created"
SSNs as they are kicked out when PEIA does data validation with the State Tax
Department, WV OASIS, and/or the IRS for IRS 1095 reporting. Sadly, the submission of
"bad" SSNs can result in fines and/or penalties for submitting employers. For reference,
please see: https://www.irs.gov/affordable-care-act/questions-and-answers-about-
reporting-social-security-numbers-to-your-health-insurance-company ~ As with all PEIA
enrollments, PEIA reserves the right to terminate coverage(s) for policyholders and/or
dependents for who we do not have a valid SSN.

13) Congress has enacted a number of laws governing how executive branch agencies may
regulate business behavior, track personal information, require compliance with federal
law(s), and otherwise conduct business. One of those laws that impacts some of our
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particpating employer agencies, especially non-profit agencies, is the Small Business
Regulatory Enforcement Fairness Act (SBREFA). For information on this law, please see:
https://www.uscis.gov/laws-and-policy/legislation/small-business-regulatory-
enforcement-fairness-act-sbrefa

14) For persons with a J-1 Visa - typically known as a "Student Visa" - they are typically

prohibited from working unless there is a specific waiver in place allowing them to be
employed. Typically, per the U.S. C.I.S., those waivers do not allow the person to work
more than 20 hours per week which would not meet the definition of an employee under
PEIA's statutory rules. If allowed to work with a waiver, that work can only be for the
sponsor of the J-1 Visa and cannot be transferred, i.e. "If a person has the ‘University of
Anywhere’ or any other non-PEIA participating employer listed as the sponsor of their J-
1 Visa, they cannot work for ." - so that person would need to:
(a) transfer their J-1 sponsor to a PEIA participating employer, and; (b) then get a written
waiver from the U.S. C.L.S. allowing them to work >20 hours per week inorder to meet the
statutory PEIA eligible employee requirement. For additional information, please see:
https://j1visa.state.gov/sponsors/current/regulations-compliance/

15) PEIA cannot make persons with only an “R-1" Visa a policyholder as an “R-1" Visa is a

“Religious” Visa and holders of these types of Visas are typically prohibited from working
outside of the religious framework stated in their Visa application. “R-1"" Visa holders can
be enrolled in PEIA as dependents. PEIA can enroll persons as a policyholder or dependent
with additional endorsements such as an, “R-1 / F-1” endorsement. Please see:
https://www.uscis.gov/working-in-the-united-states/temporary-workers/r-1-
nonimmigrant-religious-workers

15) To add a dependent with a Visa, i.e. B-2, F-2, J-2, H-2, H-4, etc., to a policyholder’s plan,

PEIA is required to see all of the immigration documents for the sponsoring policyholder
member if that policyholder member is not a U.S. citizen. PEIA has seen applications to
add dependents to policyholders whose immigration status has not yet been verified and/or
validated due to some agencies being allowed to, "auto approve" certain employee
policyholder enrollments. For additional information on the immigration of dependents,
please see: https://www.uscis.gov/family/bring-children-to-live-in-the-US

17) EXPIRED Visas - Once a person ha fallen out of status - meaning that theirr authorization

to stay in the United States on a Visa or some other document has expired - they are
expected to depart the United States immediately. They are not eligible for a work permit,
or indeed for any other immigration status or benefit.

In summary, PEIA values its relationship with its particpating employers and hopes that the issues
addressed in this guidance can eliminate confusion.

REFERENCES:
1. West Virginia Code §5-16-1 et. seq.
2. West Virginia Public Employees Insurance Agency Plan Document CSR 151-01
3. The Immigration and Nationality Act (INA) - 8 U.S.C. §1101 et seq.
4. The Patient Protection and Affordable Care Act (“PPACA”); (Public Law 111-148)
5. The Small Business Regulatory Enforcement Fairness Act (SBREFA)
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6. The Patriot Act - H.R.3162 - Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism (USA PATRIOT ACT) Act of 2001
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